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FREEMAN V. STATE OF FLORIDA: COMPELLING
STATE INTERESTS AND THE FREE EXERCISE OF
RELIGION IN POST-SEPTEMBER 11TH COURTS
Patrick T. Currier+

The events of September 11th, 2001 changed the way America views
How
its vulnerabilities, its enemies, and its place in the world.'
Americans view each other after that tragic day is even more disturbing.
Questioning loyalties, labeling strangers as terrorists, and targeting
religious organizations as sympathetic al Qaeda supporters are only a few
examples of the prejudices threatening America's post-September 11th
solidarity.3
In particular, America's tolerance
S4 toward Muslims and Islam has come
into question since the terrorist attacks. From the USA Patriot
+ Juris Doctor Candidate, May 2005, The Catholic University of America, Columbus

School of Law.
1. See Leonard M. Baynes, Racial Profiling, September 1 ' , and the Media: A
Critical Race Theory Analysis, 2 VA. SPORTS & ENT. L.J. 1, 2-3 (2002) (stating that prior to

September 11 th, the United States, believing itself to be distanced from any real threats or
dangers, was overly confident of its place in the international sphere). Since the terrorist
attacks, America has become much more aware of its weaknesses and its enemies. Id. at
3-4.

2.

See, e.g., Deborah A. Ramirez, Jennifer Hoopes & Tara Lai Quinlan, Defining

Racial Profiling in a Post-September 11 World, 40 AM. CRIM. L. REV. 1195, 1201 (2003)

(reporting that since September 11th, there have been "more than 1700 incidents of
harassment, discrimination, and violence against Arabs, Muslims, and those thought to
resemble those groups").
3. See Scott Alexander, Inalienable Rights?: Muslims in the U.S. Since September
l1th, 7 J. ISLAMIC L. & CULTURE 103, 116 (2002) (reporting that the International
Institute for Islamic Thought had its computers and files confiscated by federal agents
when its Herndon, Virginia offices were raided); Dan Eggen & Kari Lyderson, In
Michigan, Anti-Terrorism Effort Goes Public, WASH. POST, May 6, 2002, at A3 (stating
that an Islamic charity, the Global Relief Foundation, was raided by federal agents and
accused of funneling money to terrorists); Douglas Farah, U.S. Indicts Prominent Muslim
Here, WASH. POST, Oct. 24, 2003, at Al (reporting that Abdurahman Alamoudi, a
prominent Muslim political activist and president of the American Muslim Foundation,
was indicted for helping to fund al Qaeda and other terrorist groups).
4. See Mohamed Nimer, Muslims in America after 9-11, 7 J. ISLAMIC L. & CULTURE
1, 1 (2003) (noting that bigotry and intolerance led to anti-Muslim backlashes throughout
the U.S.). Nimer cites several instances of anti-Muslim rhetoric and hate crimes occurring
in the wake of September 11th. Id. at 14-21. Several religious and right-wing conservative
leaders lashed out against Islam and its teachings. Id. at 14-17. There were also physical
attacks, harassment, and violent threats made against Muslim-Americans. Id. at 14-20.
Mosques and Islamic-run businesses also were targeted, including several instances of
arson and destruction of property. Id. at 18-20. Discrimination against Muslim-
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Act 5 to the labeling of citizens as "enemy combatants," 6 the
constitutional rights of Muslim-Americans have been weakened
noticeably. 7 Such actions result from U.S. attempts to protect its borders
and its public from future threats; but at what
cost to the rights of its
8
diverse citizenry do these protections come?
Americans in the workplace and the use of passenger profiling by airlines also increased
greatly after September l1th. Id. at 19-20. See also Faegheh Shirazi, Florida Case Veils
Truth About Muslim Ways, NEWSDAY: NASSAU AND SUFFOLK EDITION, July 1, 2003, at
A26 (reporting that the attacks of September 11th, 2001, deepened the distrust between
many Americans and Muslims/Muslim-Americans).
5. Uniting and Strengthening America by Providing Appropriate Tools Required to
Intercept and Obstruct Terrorism Act of 2001, Pub. L. No. 107-56, 115 Stat. 272 (2001)
[hereinafter USA PATRIOT Act]. See also Nimer, supra note 4, at 25 (stating that the
USA PATRIOT Act provides the executive branch the ability to detain terrorist suspects
indefinitely, bypass the Fourth Amendment's probable cause requirement when
conducting wiretaps, and seize personal or business records without prior evidence of
terrorist affiliations); Amy Goldstein, Fierce Fight Over Secrecy, Scope of Law: Amid
Rights Debate, Law Cloaks Data on Its Impact, WASH. POST, Sept. 8, 2003, at Al
(reporting that the USA PATRIOT Act greatly enhanced the federal government's ability
to "conduct surveillance, search for money-laundering, share intelligence with criminal
prosecutors and charge suspected terrorists with crimes").
6. Ashcroft on Tour: The Selling of Surveillance, THE WEEK, Sept. 5, 2003, at 18.
During times of war, the President of the United States may designate individuals as
"enemy combatants," meaning that such individuals may be held without being charged
and are not allowed access to lawyers. CNN.com/LawCenter, Lawyers' Group set to
Condemn
Enemy
Combatant
Policy,
(Feb.
10,
2003)
at
http://www.cnn.com/2003/LAW/02/10/aba.enemy.combatants.ap/.
7. See Nimer, supra note 4, at 25 (suggesting that the U.S. government's legislative
response to September l1th has singled out Muslims); Ashcroft on Tour, supra note 6, at
18 (noting that the United States Attorney General defends the jailing of hundreds of
Muslim without identifying any link to terrorism); Goldstein, supra note 5 (noting that
supporters of the USA PATRIOT Act, including Attorney General John Ashcroft,
contend that it plays a vital role in allowing the government to combat terrorism, while
also insisting that the Act has not gone far enough). See also Alexander, supra note 3, at
118 (reporting that "Operation TIPS"-short for "Terrorism Information Prevention
System"-is the government's new intelligence gathering device which enlists the
assistance of postal and utility workers to spy on fellow Americans).
8. See USA PATRIOT Act, supra note 5. See also Our Hidden Population, THE
WEEK, Oct. 10, 2003, at 13 (reporting that since Sept. 11, 2001, the U.S. has spent millions
of dollars to deport nearly 400,000 aliens with expired visas, who were primarily from
thirty-three Middle Eastern, African, and Asian countries); Goldstein, supra note 5
(finding that the Justice Department is seeking to increase its anti-terror powers by
making it easier, to charge someone for supporting terrorism, to issue subpoenas without
court approval, and to hold those charged with terrorism prior to trial); Michael Powell,
Groups Decry Immigration Rule, WASH. POST, Nov. 13, 2003, at All (citing data that
reports the existence of a federal program requiring males from Muslim nations to register
with the Immigration and Naturalization Service, and reporting that since its
implementation, thousands of Muslims have been arrested and deported). But see Dan
Eggen, U.S. Set to Revise How It Tracks Some Visitors: Muslims Have Protested Use of
Registration, WASH. POST, Nov. 21, 2003, at Al (describing how the Department of
Homeland Security will eliminate a controversial visitor-registration program targeting
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The First Amendment affords several rights to U.S. citizens born here
and on foreign soil.9 The free exercise of religion ranks as one of the
most fundamental and significant of those rights."' But now, following
the events of September 11th, the right for all Americans, particularly
Muslim-Americans, to engage in the free exercise of religion without
governmental interference has been compromised under the judicial
guise of public safety and national security."
Freeman v. State of Florida2 illustrates this development. In Freeman,
the Circuit Court of Florida considered whether the State had an interest
compelling enough to outweigh Ms. Sultaana Freeman's right to freely
exercise her religion.'3 Freeman, a Muslim, refused to remove her veil
for her driver's license photo.' 4 Wearing the veil was in accordance with
her Islamic beliefs." In February of 2001, Florida issued Ms. Freeman a
valid driver's license, despite the fact that she wore a veil for the
Muslim men). See also Alexander, supra note 3, at 114 (suggesting that civil liberties have
been deteriorating since the enactment of the USA PATRIOT Act); Panel Discussion:
The USA PATRIOT Act and the American Response to Terror: Can We Protect Civil
Liberties after September Il?, 39 AM. CRIM. L. REV. 1501, 1506 (2002) (discussing how the
rights and liberties of certain minorities and immigrants, particularly Muslims and Arabs,
have been weakened in the interest of protecting the majority); Dan Eggen, Anti-Terror
Power Used Broadly; Laws Invoked Against Crimes Unrelated to Terror, Report Says,
WASH. POST, May 21, 2003, at A12 (reporting that the Department of Justice has used its
powers under the USA PATRIOT Act to investigate individuals for "crimes unrelated to
terrorism, including drug violations, credit card fraud and bank theft").
9. U.S. CONST. amend. I. The First Amendment states that "Congress shall make
no law respecting an establishment of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the right of the people peaceably to
assemble, and to petition the Government for a redress of grievances." Id.
10. See id. See also S. REP. No.103-111, at 4 (1993) (recognizing that this nation was
"founded upon the conviction that the right to observe one's faith, free from Government
interference, is among the most treasured birthrights of every American").
11. Freeman v. State of Florida, No. 2002-CA-2828, 2003 WL 21338619 (Fla. Cir. Ct.
June 6, 2003). See also Goldstein, supra note 5 (explaining that a "secret" court authorizes
criminal prosecutors to conduct wiretaps and other surveillance measures at a lower
burden of proof than normal courts so long as the cases have some aspects of foreign
intelligence); Dan Eggen, Seizure of Business Records is Challenged; ACLU and Arab
American Groups File Lawsuit Over Element of USA Patriot Act, WASH. POST, July, 31,
2003, at A2 (reporting that lawsuits have been filed against the Department of Justice on
behalf of Islamic religious groups, alleging that the FBI has targeted them because of their
religious beliefs).
12. Freeman, 2003 WL 21338619.
13. Id. at *4.
14. Id. at*1.
15. Id. at *1-2. The traditional wearing of the veil, or niqab, is a tenet of some Islamic
interpretations of the Quran. See Shirazi, supra note 4. "[Tlhe most quoted passage
regarding the veiling of women is in Chapter XXIV, Verse 31, which ...[states:] 'And say
to the believing women ... that they should ...[d]raw their veils over [tjheir bosoms and
not display [t]heir beauty except [t]o their husbands ....' Id.
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photograph.' 6 But following the September 11th terrorist attacks, the
Florida Department of Highway Safety and Motor Vehicles (DHSMV or
State) ordered her to have her photo retaken without the veil.'7 Freeman
refused to comply, and the State revoked her license.'
Freeman brought suit against the Florida DHSMV, claiming that the
State violated Florida's Religious Freedom Restoration Act of 1998
(RFRA).' 9 The enactment of Florida's RFRA restored the compelling
state interest standard to free exercise claims which the Supreme Court
had eliminated.20 In addition, she claimed that the State violated her
right to freely exercise her religion, as guaranteed by both the Florida
State Constitution 2' and the First Amendment of the United States
Constitution.22
The circuit court analyzed the RFRA claim, applying the strict scrutiny
standard as the proper test for free exercise of religion claims. 23 The
court recognized that under such a test, the State must provide a
"compelling state interest" that justifies its restriction of a religious
24
practice. Providing unusual deference to the State's argument, the
court ignored prior precedent to conclude that the State's compelling
interest in "protecting the public from criminal activities and security

16. Freeman, 2003 WL 21338619, at *1.
17. Id. at *1. The DHSMV sent letters in November and December to notify Ms.
Freeman of the possible revocation of her license. Id.
18. Id. at *1-2 (explaining that Freeman's strict adherence to an interpretation of the
Quran requiring modesty in Muslim women would be violated if she were photographed
unveiled). See also Stephanie B. Goldberg, Islamic Law Comes to the Classroom,
STUDENT LAWYER, Sept. 2003, at 20 (reporting that the Islamic system of law has severe
punishments for not adhering to certain religious traditions).
19. Freeman, 2003 WL 21338619, at *1; Religious Freedom Restoration Act of 1998,
FLA. STAT. ANN. §§ 761.01-.05 (West 1997 & Supp. 2002).
20. §§ 761.01-.05; see also Religious Freedom Restoration Act of 1998, 1998 Fla. Sess.
Law Serv. Ch. 98-412 (West) (intending to reestablish the compelling state interest test of
Sherbert and Yoder as the proper standard for "striking sensible balances between
religious liberty and competing prior governmental interests"); see generally discussion
infra Part I.A.
21. Freeman, 2003 WL 21338619, at *1, See FLA. CONST. art. I, § 3. Article one,
Section three of Florida's constitution states, in part, that "tt]here shall be no law
respecting the establishment of religion or prohibiting or penalizing the free exercise
thereof. Religious freedom shall not justify practices inconsistent with public morals,
peace or safety." Id.
22. Freeman,2003 WL 21338619, at *1 n.1; see U.S. CONST. amend. I ("Congress shall
make no law respecting an establishment of religion, or prohibiting the free exercise thereof
.")(emphasis added).
23. Freeman,2003 WL 21338619, at *4.
24. Id.
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threats" outweighed Freeman's right to refuse to lift her veil in
contradiction of the tenets of her religion."z
This Note examines the compelling state interest test as codified in
Florida's RFRA and how the Freeman court, based on post-September
11th prejudices, misapplied this standard. First, this Note discusses what
the Florida RFRA accomplishes and why its enactment was necessary.
In doing so, this Note traces the development of the strict scrutiny
standard for "free exercise" matters and the Supreme Court's subsequent
movement away from the "compelling state interest" test. It then
describes how Congress and several states, including Florida, enacted
legislation in reaction to this loss of protection, so as to reaffirm the strict
scrutiny standard. Then, this Note examines other "driver's license"
cases, similar to the Freeman case, which found photo-requirement
statutes unconstitutional. This Note next analyzes how the Freeman
court misapplied the compelling state interest standard and ignored past
precedent in making its decision. Finally, this Note contends that the
Florida Circuit Court's decision, though not directly stated, was
influenced by September 11th biases. This Note concludes that, in the
wake of September 11th, the state's burden of providing a compelling
interest to override one's free exercise of religion will ease if the state
argues public safety and security. This Note further concludes that such
deference to the state will lead to the deterioration of the strict scrutiny
standard, thereby threatening constitutionally protected rights.
I. FLORIDA'S RELIGIOUS FREEDOM RESTORATION ACT: FREE
EXERCISE AND COMPELLING STATE INTERESTS

A. Following Suit: Florida'sAdoption and Broadening of the Federal
Religious Freedom Restoration Act of 1993
In order to codify the compelling state interest standard in free
exercise of religion claims, the Florida legislature enacted the Religious
Freedom Restoration Act of 1998.26 The Act mirrored the language of its
federal counterpart, which Congress adopted in 1993.27 The Florida
statute states:
[Florida's] government shall not substantially burden a person's
exercise of religion, even if the burden results from a rule of
general applicability, except that government may substantially
burden a person's exercise of religion only if it demonstrates
that application of the burden to the person: (a) Is in
25. Id. at *7-8.
26. See Religious Freedom Restoration Act of 1998, 1998 Fla. Sess. Law Serv. Ch. 98412 (West).
27. See Religious Freedom Restoration Act of 1993, 42 U.S.C. § 2000bb-1 (2003).
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furtherance of a compelling governmental interest; and
(b) Is the least restrictive means of furthering that compelling
governmental interest."'
Thus in Toca v. State, the Second District Court of Appeals of Florida
recognized that "by imposing the compelling interest test, the [Florida]
RFRA may well restrict the government's ability to burden an
individual's religious freedom to a narrower range of circumstances than
is permitted by the constitutional analysis" adopted by the U.S. Supreme
Court in Employment Division v. Smith.2 9

In one respect, Florida's RFRA differs significantly, from the federal
statute." ' Florida's version broadens the definition of "exercise of
religion" to include "an act or refusal to act," whereas the federal RFRA
did not include the refusal to act language, limiting itself to actual
exercises of religion.3' This important difference suggests that Florida's
RFRA provides even greater protection from governmental interference
than the federal version, particularly when a person refuses to act based
on his or her religious beliefs.3 2 Under the Florida RFRA, if an
individual's sincerely held religious beliefs have been substantially
burdened, as evidenced through action or inaction, the strict scrutiny
"compelling state interest" standard applies.

28. Religious Freedom Restoration Act of 1998, FLA. STAT. ANN. § 761.03 (West
1997 & Supp. 2002).
29. Toca v. State, 834 So. 2d 204, 210 (Fla. Dist. Ct. App. 2002) (citing Employment
Div. v. Smith, 494 U.S. 872 (1990)).
30. Compare Religious Freedom Restoration Act of 1998, FLA. STAT. ANN. § 761.02
(West 1997 & Supp. 2002), with Religious Freedom Restoration Act of 1993, 42 U.S.C. §
2000bb-2 (2003), and Religious Land Use and Institutionalized Persons Act, 42 U.S.C. §
2000cc-5 (2003) (applying a narrower definition of "religious exercise").
31. FLA. STAT. ANN. § 761.02 (stating that the exercise of religion means "an act or
refusal to act that is substantially motivated by a religious belief, whether or not the
religious exercise is compulsory or central to a larger system of religious belief"); 42
U.S.C. § 2000bb-2; 42 U.S.C. § 2000cc-5 (defining religious exercise as "any exercise of
religion, whether or not compelled by, or central to, a system of religious belief").
32. See Victoria J.Avalon, Comment, The Lazarus Effect: Could Florida's Religious
Freedom Restoration Act Resurrect Ecclesiastical Sanctuary?, 30 STETSON L. REV. 663,
693-94 (2000).
33. FLA. STAT. ANN. § 761.03. See also Avalon, supra note 32, at 692 (suggesting that
Florida's RFRA models the federal RFRA in requiring the sincerity of the religious
belief).
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B. Florida'sNeed for Its Own RFRA: FailedJudicialand Statutory
Attempts to Establish the Strict Scrutiny Standardfor Free Exercise
Claims
For many years, the Supreme Court made a distinction between
religious opinion or belief and religious action. 4 The Court determined
that although governmental interference with one's religious beliefs was
unconstitutional, a burden on one's exercise of a religion was not. 35 The
Court's decision in Sherbert v. Verner, however, reversed this prior
ideology and instead established that Sthe36 state could not substantially
burden an individual's religious practices. The Court determined that if
such a substantial burden occurred, the government must have a
compelling interest in order to justify its infringement on an individual's
religious liberties. 7 Accordingly, the Sherbert Court set forth the strict

34. See Reynolds v. United States, 98 U.S. 145, 166 (1878). In the first major decision
concerning the Free Exercise Clause, the Supreme Court upheld a federal law prohibiting
polygamy, even as applied to those whose religions required the practice of polygamy. Id.
The Court determined that "Congress was deprived of all legislative power over mere
[religious] opinion, but was left free to reach actions which were in violation of social
duties or subversive of good order." Id. at 164 (emphasis added). See also Cantwell v.
Connecticut, 310 U.S. 296 (1940).
35. See Cantwell, 310 U.S. at 303-04. In the first case to hold that the Fourteenth
Amendment made the Free Exercise Clause applicable to the states, the Court
reemphasized the distinction made in Reynolds between religious opinion or belief and
religious actions:
Freedom of conscience and freedom to adhere to such religious organization or
form of worship as the individual may choose cannot be restricted by law ....
Thus [free exercise] embraces two concepts,-freedom to believe and freedom to
act. The first is absolute but, in the nature of things, the second cannot be.
Conduct remains subject to regulation for the protection of society.
Id.
36. Sherbert v. Verner, 374 U.S. 398 (1963). Sherbert involved the denial of
unemployment benefits to an individual who refused to work Saturdays due to her
religious beliefs. Id. at 399. The Court determined that allowing the State to find a mere
rational relationship between infringing one's right to freely exercise his or her religion
and some "colorable state interest" was not the correct test. Id. at 406. Rather, the Court
affirmed that "in this highly sensitive constitutional area, '[o]nly the gravest abuses,
endangering paramount interests, give occasion for permissible limitation"' to the free
exercise of religion. Id. (citing Thomas v. Collins, 323 U.S. 516, 530 (1995)). Thus, the
Court confirmed that the proper test for "free exercise" claims was to consider "whether
some compelling state interest enforced [in the state statute] justifies the substantial
infringement of [a person's] First Amendment right." Id.
37. Id. at 406. See also Thomas v. Review Bd. of Ind. Employment Sec., 450 U.S. 707,
718-720 (1981) (affirming the compelling state interest standard). The Thomas Court
added that:
Where the state conditions receipt of an important benefit upon conduct
proscribed by a religious faith, or where it denies such a benefit because of
conduct mandated by religious belief, thereby putting substantial pressure on an
adherent to modify his behavior and to violate his beliefs, a burden upon religion
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scrutiny standard that would serve as the proper test for all "free
exercise" claims. 8
Nearly a decade later, in Wisconsin v. Yoder, the Court reaffirmed the
standard set forth in Sherbert.39 The Court held that to enforce the
statute against respondents, the State's interest must have risen to such
"sufficient magnitude" as to outweigh the religious freedoms that
claimed First Amendment protection. 40 Notably, the Court's opinion
also acknowledged a willingness to vigorously protect religious liberties,
even at the expense of other significant social interests. 4 By reiterating
that "only those interests of the highest order . . . can overbalance
legitimate claims to the free exercise of religion," the Court confirmed
Sherbert's compelling state interest standard.42
However, in a decision that "dramatically weakened the constitutional
protection for freedom of religion," the Supreme Court, in Employment
Division v. Smith, abandoned the compelling state interest standard.43
The case concerned two Native American employees who were
discharged from their work, and subsequently denied unemployment
benefits, because they ingested peyote during a religious ceremony, in
exists. While the compulsion may be indirect, the infringement upon free
exercise is nonetheless substantial.
Id. at 717-18; Hobbie v. Unemployment Appl. Comm'n of Fla., 480 U.S. 136, 141 (1987)
(recognizing that "[b]oth Sherbert and Thomas held that such infringements [on religious
exercise] must be subjected to strict scrutiny and could be justified only by proof by the
State of a compelling interest").
38. Sherbert, 374 U.S. at 403. See S. REP. No. 103-111, at 5 (1993) (emphasizing that
the Sherbert standard has been the primary test, with only minor exceptions, for nearly
thirty years). But see Employment Div. v. Smith, 494 U.S. 872, 884-86 (1990) (replacing
the compelling state interest standard with one of general applicability under neutral
laws); Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 531 (1993)
(reaffirming the Smith standard of general applicability).
39. Wisconsin v. Yoder, 406 U.S. 205, 215 (1972). The Court considered whether
Wisconsin's school-attendance law, requiring all children to attend school until sixteen
years of age, could constitutionally apply to respondents, whose religious tenets mandated
that their children not attend school past the eighth grade. Id. at 207-09 Respondents,
members of the Old Order Amish religion and the Conservative Amish Mennonite
Church, contended that the state law violated their right to the free exercise of religion.
Id.
40. Id. at 214 (holding that the State's interest, preparing children to engage as active
participants in the political process while developing self-reliance, was not of such
magnitude).
41. Id. (noting that the freedom of religion will receive zealous protection even when
the State has an interest in using the educational system to properly prepare students for
political participation).
42. Id. at 215, 235-36 (finding that the State failed to "show with more particularity
how its admittedly strong interest in compulsory education would be adversely affected by
granting an exemption to the Amish").
43. Employment Div. v. Smith, 494 U.S. 872 (1990); S. REP. No. 103-111, at 5 (1993).
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violation of the state's controlled-substance law.44 The Oregon Supreme
Court, applying the strict scrutiny standard, concluded that the State
violated the religious liberties of the respondents. 45 The Supreime Court
reversed.46 The Court reasoned that because the statute was a facially
neutral law of general applicability, not aimed at a specific individual or
religious group, the First Amendment did not forbid Oregon from
banning the use of peyote during religious rituals.

4

'

This decision

effectively eliminated the requirement that the state have a compelling
interest in order to justify any burdens placed on religious exercise. 4" In
place of the strict scrutiny standard, the Court set forth the "general
applicability" test as the proper means to resolve free exercise of religion
claims. 49 Thus, after Smith, generally applicable laws, if facially neutral,

could burden religious practices even when not supported by a
compelling interest."'
44. Smith, 494 U.S. at 874. Oregon law prohibited the knowing or intentional
possession of a controlled substance unless the substance was prescribed by a medical
practitioner. OR. REV. STAT. § 475.992(4) (2001).
45. Smith, 494 U.S. at 876. The Oregon Supreme Court applied the Sherbert
standard, finding that the State's purpose behind its criminal laws was "inadequate to
justify the burden that disqualification imposed on respondents' religious practices." Id. at

875.
46. Id. at 890.
47. Id. See also id. at 879-80 (citing United States v. Lee, 455 U.S. 252, 263 n.3 (1982)
(Stevens, J., concurring)). In Lee, Justice Stevens stated that the free exercise of religion
does not relieve an "individual ... [of the obligation to comply with] a valid and neutral
law of general applicability on the ground that the law proscribes (or prescribes) .... " 455
U.S. at 263 n.3.
48. S. REP. No. 103-111, at 4-5 (1993).
49. Smith, 494 U.S. at 885.
50. Id. (concluding that the Sherbert standard was not the "sounder approach" to free
exercise claims). However, despite this critical holding, the Court's departure from the
strict scrutiny standard was strongly contested by Justice O'Connor's concurrence in
Smith. Id. at 894 (O'Connor, J., concurring). Noting that the First Amendment does not
distinguish between laws that target religion and those that burden religious practice,
Justice O'Connor stated:
[F]ew States would be so naive as to enact a law directly prohibiting or burdening
a religious practice as such. Our free exercise cases have all concerned generally
applicable laws that had the effect of significantly burdening a religious practice.
If the First Amendment is to have any vitality, it ought not to be construed to
cover only the extreme and hypothetical situation in which a State directly
targets a religious practice. Id. (O'Connor, J., concurring).
In reviewing Supreme Court precedent, O'Connor determined that the compelling state
interest standard is the appropriate means to protect the free exercise of religion:
To say that a person's right to free exercise has been burdened, of course, does
not mean that he has an absolute right to engage in the conduct. Under our
established First Amendment jurisprudence, we have recognized that the
freedom to act, unlike the freedom to believe, cannot be absolute. Instead, we
have respected both the First Amendment's express textual mandate and the

Catholic University Law Review

[Vol. 53:913

This standard was reaffirmed by the Supreme Court in Church of the
Lukumi Babalu Aye, Inc. v. City of Haileah.5" In Lukumi, the Court
found a state statute unconstitutional because it lacked neutrality and
general applicability under the newly-announced Smith standard. 2
Although the statute was struck down, the Court reiterated the Smith
principle that "a law that is neutral and of general applicability need not
be justified by a compelling governmental interest even if the law has the
incidental effect of burdening a particular religious practice."53
Smith and Lukumi's departure from the strict scrutiny standard has
had detrimental implications on religious liberties.54 Reacting to this
infringement, a combination of diverse religious denominations and civil
rights groups lobbied Congress to restore the strict scrutiny standard. 5
In 1993, Congress responded by enacting the Religious Freedom
Restoration Act (RFRA) .
governmental interest in regulation of conduct by requiring the government to
justify any substantial burden on religiously motivated conduct by a compelling
state interest and by means narrowly tailored to achieve that interest.
Id. (O'Connor, J., concurring) (citations omitted).
51. 508 U.S. 520 (1993).
52. Id. at 532-37. Members of the Church of the Lukumi Babalu Aye, Inc. conducted
animal sacrifices in accordance with the Santeria religion. Id. at 524. Opposed to such a
practice, the City of Hialeah enacted city statutes that directly prohibited such acts against
animals, particularly when its purpose was for ceremony or private ritual. Id. at 525-28.
53. Id. at 531 (citing Smith, 494 U.S. at 879-80). Justice Souter's concurrence in
Lukumi urged the Court to reconsider the ruling in Smith, stating:
The extent to which the Free Exercise Clause requires government to refrain from
impeding religious exercise defines nothing less than the respective relationships in
our constitutional democracy of the individual to government and to God.
"Neutral, generally applicable" laws, drafted as they are from the perspective of the
nonadherent, have the unavoidable potential of putting the believer to a choice
between God and government.
Id. at 577 (Souter, J., concurring).
54. Matthew
D.
Staver,
Why
States
Need
RFRA,
at
http://www.lc.org/OldResources/rfra.htm (last visited Jan. 28, 2004); see also S. REP. No.
103-111, at 7-8 (1993). The Senate's Committee on the Judiciary also expressed its
concerns over the impact the Smith decision has had on the free exercise of religion. Id.
See also Robert Hoff, Note, Losing Our Religion: The Constitutionality of the Religious
Freedom Restoration Act Pursuant to Section 5 of the Fourteenth Amendment, 64
BROOKLYN L. REV. 377, 382 (1998). Hoff cites several cases in which the new standard of
scrutiny being applied by the lower courts has eliminated the protections of the free
exercise of religion. Id. The cases show that virtually any statute, provided it is religionneutral, would be upheld despite its detrimental effects on one's religious beliefs and
practices. Id.
55. Matthew D. Staver, supra note 54. The lobbying coalition included Christians,
Jewish groups, Muslims, Scientologists, Sikhs, and several other diverse organizations. Id.;
see also James D. Gordon III, The New Free Exercise Clause, 26 CAP. U. L. REV. 65, 75-76
(1997).
56. Religious Freedom Restoration Act of 1993, Pub. L. No. 103-141, 107 Stat. 1993.
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Recognizing that the free exercise of religion constituted an
unalienable right guaranteed by the First Amendment, Congress evoked
legislation to ensure that, despite the Smith holding, this right would not
be compromised." The applicable language of the RFRA states that the
"government shall not substantially burden a person's exercise of religion
even if the burden results from a rule of general applicability" unless it
demonstrates that the burden on one's religious exercise: 1) furthers a
compelling state interest; and 2) is the least restrictive means of furthering
that interest. 5 In effect, Congress codified the compelling state interest
standard presented in Sherbert and Yoder as the proper means for
balancing religious liberty and governmental interests. 9
Despite the federal government's legislation, the Supreme Court dealt
another setback to the free exercise of religion in City of Boerne v.
Flores. ' The Court held that the RFRA was unconstitutional as applied
to the states. 6' The Court determined that pursuant to section five of the
Fourteenth Amendment,
Congress lacked enforcement power to enact
S•
62
the RFRA legislation. As a result, the Court held that63Congress was
powerless to restore the compelling state interest standard.

57. S. REP. No. 103-111, at 6. Congress believed that the drafters of the Constitution
held religious liberty as perhaps one of the most important rights. Id. at 5.
58. Religious Freedom Restoration Act of 1993, 42 U.S.C. § 2000bb-l(a)-(b) (2003).
The Act defines "religious exercise" to include "any exercise of religion, whether or not
compelled by, or central to, a system of religious belief." Religious Land Use and
Institutionalized Persons Act, 42 U.S.C. § 2000cc-5 (2003); see 42 U.S.C. § 2000bb-2
(2003).
59. S. REP. NO. 103-111, at 14.
60. 521 U.S. 507 (1997). In City of Boerne, petitioner was denied a building permit to
enlarge his church under a city ordinance which governed historic preservation. Id. at 512.
The Archbishop brought suit under the federal RFRA of 1993, claiming that the city
ordinance burdened the Church's free exercise of religion without a compelling state
interest. Id. at 511-12. See also Hoff, supra note 54, at 401 (noting that the City of Boerne
decision is the second time that the Supreme Court has narrowed the scope of the Free
Exercise Clause).
61. City of Boerne, 521 U.S. at 536.
62. Id. The Court limited Congress' power to abrogate under the Fourteenth
Amendment by requiring congressional legislation to exhibit a congruence and
proportionality between the injury to be prevented or remedied and the means adopted to
that end. Id. at 519-20. The Court reasoned that because Congress' power to enforce the
Fourteenth Amendment is only preventive or remedial, Congress may not enforce
legislation that would affect the substance of the Fourteenth Amendment's restrictions on
the states by changing the Amendment's constitutional protections. Id. In other words,
Congress has the "power 'to enforce,' not the power to determine what constitutes a
constitutional violation." Id. at 519.
63. See Hoff, supra note 54, at 401 ("The Court decided that Congress was powerless
to restore that protection to the highest constitutional standard after Smith rendered the
Free Exercise Clause devoid of substance.").
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Like Congress' response to the holdings in Smith and Lukumi, several
states reacted similarly to the City of Boerne decision by adopting their
own state versions of the RFRA.64 The Florida legislature, recognizing
that the Florida Supreme Court often applies the "free exercise" section
of the Florida Constitution in accordance with federal decisions, decided
that drafting its own version of the RFRA was necessary." As a result,
Florida codified the compelling state interest standard of Sherbert
and
6
Yoder as the controlling test for free exercise of religion issues. 6
C. Free Exercise vs. the DMV: Religious Beliefs Against Being
Photographed
Before Smith, precedent shows that courts have ruled against the
constitutionality of state statutes that require photographs of a person in

64. ACLU of Florida, Legal Issues in the Niqab Case: Sultaana Lakiana Myke
Freeman v. State of Florida, at http://www.aclufl.org/body-legalissueaugust2002.html (last
visited Jan. 31, 2004) (stating that at least ten states have enacted similar RFRA statutes,
including Alabama, Arizona, Connecticut, Florida, Idaho, Illinois, New Mexico, Rhode
Island, South Carolina, and Texas).
See generally Alabama Religious Freedom
Amendment, ALA. CONST. amend. no. 622 (instead of enacting a statute, Alabama
amended its constitution); Arizona Religious Freedom Restoration Act, ARIZ. REV.
STAT. § 41-1493.01 (2003); CONN. GEN. STAT. ANN. § 52-571b (West 2003); Florida
Religious Freedom Restoration Act of 1998, FLA. STAT. § 761.01-.05 (2002); Idaho Free
Exercise of Religion Act, IDAHO CODE § 73-402 (Michie 2002); Illinois Religious
Freedom Restoration Act, 775 ILL. COMP. STAT. ANN. 35/15 (West 2002); New Mexico
Religious Freedom Restoration Act, N.M. STAT. ANN. § 28-22-3 (Michie 2003); Rhode
Island Religious Freedom Restoration Act, R.I. GEN. LAWS § 42-80.1-3 (2002); South
Carolina Religious Freedom Act, S.C. CODE ANN. § 1-32-40 (Law. Co-op. 2002); Texas
Religious Freedom Restoration Act, TEX. CIV. PRACT. &.REM.

CODE ANN. § 110.003

(Vernon 2003); L. Cheryl Runyon, Religious Land Use-State and Federal Legislation, 9
NCSL LEGIsBRIEFS 14 (Mar. 1, 2001) (suggesting that several states are currently drafting
their own versions as well, including Arizona, California, Colorado, Louisiana, Maryland,
Michigan, Missouri, New York, and Virginia).
65. See Avalon, supra note 32, at 690.
66. Religious Freedom Restoration Act of 1998, Fla. Sess. Law Serv. Ch. 98-412
(West 1998); Religious Freedom Restoration Act of 1998, FLA. STAT. ANN. § 761.03
(West 1997 & Supp. 2002). The Act states:
(1) The government shall not substantially burden a person's exercise of religion,
even if the burden results from a rule of general applicability, except that
government may substantially burden a person's exercise of religion only if it
demonstrates that application of the burden to the person: (a) Is in furtherance
of a compelling governmental interest; and (b) Is the least restrictive means of
furthering that compelling government interest.
(2) A person whose religious exercise has been burdened in violation of this
section may assert that violation as a claim or defense in a judicial proceeding
and obtain appropriate relief.
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violation of their religious beliefs. 6' The reasoning behind these
decisions was that the compelling interests offered by the states did not
outweigh a person's right to freely exercise their religion.'" Typically,
states will raise concerns of public welfare and safety in order to justify
their photo requirements.69711

In Quaring v. Peterson, for example, the state claimed that public
safety justified requiring picture photos of licensees so that police would
have an accurate and efficient means of identification. 7' However, the
Eighth Circuit reasoned that because the State allowed other photo-less
exemptions, the State's argument of public safety as a compelling state
interest lacked any substantial value.72 Similarly, in Bureau of Motor
Vehicles v. Pentecostal House of Prayer, Inc., the State relied on public
safety to rationalize its statute and the subsequent burden it placed on
67. See Quaring v. Peterson, 728 F.2d 1121, 1127 (8th Cir. 1984), affd in Jensen v.
Quaring, 472 U.S. 478 (1985); Dennis v. Charnes, 805 F.2d 339, 340 (10th Cir. 1984);
Bureau of Motor Vehicles v. Pentecostal House of Prayer, 380 N.E.2d 1225, 1229 (Ind.
1978). But see Johnson v. Motor Vehicle Div., 593 P.2d 1363, 1365 (Colo. 1979) (holding
that the State had such a compelling state interest as to force a person, against their
religious beliefs, to submit to a photograph in order to receive a driver's license).
68. See infra note 130. See also Religious Freedom Restoration Act of 1998, FLA.
STAT. ANN. § 761 (West 1997 & Supp. 2003). The Florida RFRA adopted the pre-Smith
compelling state interest standard. Id. at 761.03. Therefore, the following cases remain
applicable as appropriate outcomes regarding the strict scrutiny standard even though
they pre-date Smith. See, e.g., Freeman v. State, No. 2002-CA-2828, 2003 WL 21338619, at
*7-8 (Fla. Cir. Ct. June 6, 2003) (applying the strict scrutiny standard rather than the
general applicability standard of Smith).
69. See infra note 130.
70. 728 F.2d 1121 (8th Cir. 1984); affd in Jensen v. Quaring, 472 U.S. 478 (1985).
Quaring refused to have her photograph taken because of her religious convictions. Id. at
1123. Her beliefs were based on a literal interpretation of the Second Commandment,
which forbade her from possessing any image having a likeness to anything in creation. Id.
The Second Commandment states "[t]hou shalt not make unto thee any graven image or
likeness of anything that is in heaven above, or that is in the earth beneath, or that is in the
water under the earth." Id. (citations omitted).
71. Id. at 1126.
72. Id. The State allowed several other exemptions for the issuance of licenses
without photographs, such as for learner's permits, temporary licenses, and farm
machinery permits. Id. See also Dennis v. Charnes, 805 F.2d 339, 340 (10th Cir. 1984);
remanded to 646 F. Supp. 158 (D. Colo. 1986). The Tenth District remanded for trial a
similar case based on, among other factors, the Eighth Circuit's decision in Quaring. Id.
In Dennis, the plaintiff was a member of the Assembly of YHWHHOSHUA, which,
adhering to a strict reading of the Second Commandment, prohibited the photography of
its members. Id. at 339. Dennis was unable to obtain a valid driver's license. Id. On
remand from the court of appeals, the district court followed the Eighth Circuit's holding
that the state's interest in preserving public safety was not compelling enough to justify
prohibiting the allowance of certain religious exemptions to the photograph requirement.
646 F. Supp. at 163. The court concluded that the state would bear only a minimal burden
by allowing such an exemption and, as such, the "higher values of the First Amendment
should prevail over the state's concerns about bureaucratic inconvenience." Id. at 164.
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appellees' religious freedoms.73 The State also contended that the
Bureau's photo requirement helped maintain the efficiency of its
identification system, and it played a vital role in keeping Indiana's roads
safe. 1 The Supreme Court of Indiana, however, recognized that
alternative methods of identification were available to safely maintain
the roads without needing infringe on a person's free exercise of
religion.75 Thus, in both Quaring and Pentecostal House of Prayer, the
courts held that the states' interest in public safety was not so compelling
76
as to permit a burden on the appellees' religious exercise.
In addition to public safety, states have also attempted to argue that
requiring a photograph on a license ensures the continued protection of
financial transactions, such as check writing and credit card use, from
possible fraud and other abuses. 7' The Quaring court evaluated this
"compelling interest" and concluded that the State's "security of
financial transactions" justification lacked merit because people often
engage in those activities without using a photo-identification.7 8 In
addition, businesses that did require such identification could freely
refuse service to individuals who failed to provide adequate proof of
identity.79
Lastly, states have also contended that they have a compelling interest
in avoiding the added administrative burden that would result from an
increased number of exemption applications based on religious
grounds." The states argue that such a burden would severely frustrate
the system's efficiency."' Again, the Quaring court addressed this
concern and found that the State's argument failed because a "state's
interest in avoiding an administrative burden becomes compelling only
when it presents administrative problems of such magnitude as to render

73. 380 N.E.2d 1225, 1226 (Ind. 1978) (describing how appellee's religious beliefs
were derived from a strict reading of the Second Commandment); see also supra note 70.
74.

PentecostalHouse of Prayer,380 N.E.2d at 1229.

75. Id. The court determined that items such as the mandatory height and weight
statistics found on a driver's license, the license number, and eye and hair color, have long
been adequate to provide identification information. Id.
76.

Quaring v. Peterson, 728 F.2d 1121, 1126-27 (8th Cir. 1984); Pentecostal House of

Prayer,380 N.E.2d at 1229.
77. Quaring,728 F.2d at 1127.
78. Id. The court noted, however, that the State's interest in assisting in the
identification of those writing checks and using credit cards was an important concern. Id.
79. Id.
80. See id.
81. Id. Nebraska argued that requiring the state to establish uniform criteria for the
review of applications based on religious beliefs would hinder the system's efficiency
because it would require the state to examine the sincerity of each applicant's religious
beliefs. Id.
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Therefore, whether it
the entire statutory scheme unworkable." '
presents a public safety, financial security, or bureaucratic concern,
courts applying the Sherbert standard to photo-identification
requirements for driver's licenses predominantly have held that a
person's religious beliefs will receive great deference when challenged by
governmental interference. 8'
II. FREEMAN V. STATE OF FLORIDA: MISAPPLYING THE COMPELLING
STATE INTEREST STANDARD UNDER THE FLORIDA RELIGIOUS
FREEDOM RESTORATION ACT OF 1998

In February 2001, Ms. Sultaana Freeman, a Muslim, moved to Florida
and applied for a Florida state driver's license."4 By statute, the Florida
DHSMV required that applicants have a full-face 85 photograph taken,
which appears on the actual driver's license. 6 In accordance with her
Islamic beliefs, Freeman wore a niqab 7 for her photo." At the time, the
82. Id. The Quaring court determined that the number of increased exemption
applications would likely cause nothing more than a minor inconvenience for state officials
and employees, and the cost of processing applications would also be minimal. Id.
83. See supra Part L.C (discussing three cases in which the courts agreed that the
State's suggested compelling interests in requiring a photo did not outweigh the appellees'
sincere and basic religious beliefs).
84. Freeman v. State, No. 2002-CA-2828, 2003 WL 21338619, at *1 (Fla. Cir. Ct. June
6, 2003). Freeman moved to Florida from Illinois. Id. The state of Illinois issued her a
valid driver's license depicting her wearing her veil. Id.
85. Id. at *1. The parties argued over what "fullface" meant. Id. at *2 n.2. Freeman
argued that because she is looking directly at the camera, her picture is full-faced even
though covered by a veil. Id. The State contends that the intent of the Florida legislature
was to require a photograph showing facial features. Id.
86. Id. at *2. Section 322.14(1)(a) of the Florida statute concerning motor vehicles
states, in pertinent part, that "[tjhe department shall, upon successful completion of all
required examinations and payment of the required fee, issue to every applicant qualifying
therefor, a driver's license as applied for, which license shall bear thereon a color
photograph or digital image of the licensee .... " FLA. STAT. ANN. § 322.14(1)(a) (West
2002). In addition, section 322.142, titled "colored photographic or digital imaged
licenses," states in pertinent part:
(1) The department shall, upon receipt of the required fee, issue to each qualified
applicant for an original driver's license a color photographic or digital imaged
driver's license bearing a fullface photograph or digital image of the licensee ....
(2) The department shall, upon receipt of the required fee, issue to each qualified
licensee applying for a renewal license ... a color photographic or digital imaged
license as provided for in subsection (1).
FLA. STAT. ANN. § 322.142(1)(a) (West 2002).
87. A niqab is a veil worn by Muslim women which covers the entire face except the
eyes. Freeman,2003 WL 21338619, at *1.
88. Freeman, 2003 WL 21338619, at *1; see also ACLU of Florida, Statement by
http://www.aclufl.org/freemanpersonal
Sultaana LaKiana Myke Freeman, at
statement.html (last visited Jan. 31, 2004). Freeman described her reasons for wearing the
veil in a statement to the court:
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DHSMV made no objection to Freeman wearing the veil, and the State
subsequently issued her a valid license.89
Thereafter, in November 2001, the State contacted Freeman, notifying
of the impending revocation of her driver's license unless she agreed to
have her photo retaken without her veil. Freeman, who was unwilling
In The Name of Allah, The Most Beneficent, The Most Merciful. I am a devout
Muslim, born and raised in the United States of America. A product of the
public school system, I was taught that pilgrims came to this land fleeing religious
persecution. I also learned that there are laws in this country that guarantee
every citizen the right to freely practice his or her religion and that the
government cannot and will not force a religion on the people. I converted from
Christianity to Islam as an adult, and when doing so, I expected to still be able to
exercise freedom of religion and freedom of expression. With all praise being
given to Allah, I was able to move about society freely as a veiling Muslim,
wearing a niqab, which is a religious veil that covers a portion of the face. As a
business professional at a large corporation, wearing the niqab in no way
impeded me from performing my job. I discovered veiling to be the ultimate in
self-respect and feminism, as this liberating act sent a clear message that I am not
an object of sexual fulfillment but a person of strong religious conviction.
Whether you believe that the niqab is a requirement of Muslim women or not,
the fact is-it is how I have chosen to practice my religion. I wear the niqab
because I believe that according to The Qur'anand Sunnah, Allah has legislated
for the believing woman to dress in this modest way. Embracing the niqab was a
very personal choice, and I thank Allah for the protection it has afforded me in
life, as a woman of faith. With the solid support of my loving husband, the
prayers of many people, and the efforts of concerned citizens, I have challenged
the actions of the Florida DHSMV in its attempt to strip away the fundamental
right to exercise religious freedom. Over the next few days, my faith will be
tested in a court of law. It is hard to believe that a person would ever have to
justify his or her religious beliefs in a court of law. But that is, in fact, what has
happened today. Incredibly, I have been asked to justify why I wear a veil in the
presence of strangers. Why have I adopted such strict interpretations of the Holy
Qur'an? Why am I being "hypersensitive?" Many Christians who abstain from
taking photographs may be considered equally hypersensitive. But just as they
fought in courts of law to uphold their own religious principles, so too will I.
There are millions of Americans who do not drive or have any identification with
a photograph. I do not believe that the lack of a photo in any way hinders the
authorities from arresting someone who has committed a crime, because they do
it every day. Wearing a religious veil is a peaceful, modest act; I am not a threat
to public safety because of practicing Islam. Whatever happens as a result of this
case, I know that the outcome has already been decreed by Allah, and I put my
hope and fear in Allah, the Source of All Goodness.
Id.
89. Id. The State issued the license even though the only visible facial features in the
picture were Freeman's eyes. Id.
90. Id. On November 28, 2001, and December 18, 2001, the DHSMV sent Freeman
letters stating that she would lose her license if she did not have her picture retaken. Id.;
see also Pedro Ruz Gutierrez & Amy Rippel, Muslim Woman Sues State over Driver's
at
available
2002),
30,
(Jan.
SENTINEL
ORLANDO
License,
http://www.aclufl.org/body-orlandosenveilsuitl3002.html. The Florida DHSMV has, on at
least two other occasions, refused licenses to Muslim women for wearing religious head-
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to compromise her "sincere" religious beliefs, refused to do so.' As a
result, the State cancelled her license. 92
With the support of the American Civil Liberties Union (ACLU),93
Freeman filed suit against the DHSMV, claiming that the State violated
her right to freely exercise her religion as afforded by Florida's Religious
Freedom Restoration Act of 1998 and the First Amendment. 94 Freeman
contended that the State was obligated to strike the statute as
unconstitutional and to reinstate her license. 9 The court, however,
denied Freeman's claims.9
Applying Florida's RFRA, the court reasoned that even though
Freeman met the initial threshold prong of the RFRA, she failed to
satisfy the second, 97 which required Freeman to show that the State had
"substantially burdened" her right to exercise her religion.98 The court
wear. Id. In December 2001, Yasmin Khan, a Muslim, was denied her license because she
failed to completely remove her religious headdress, as requested by DHSMV officials.
Id. Similarly, in January 2002, Najat Tamim-Muhammad was denied a Florida license for
refusing to remove her hijab, or partial head covering. Id.
91. Freeman, 2003 WL 21338619, at *1. See supra note 87 for an explanation of
Freeman's noncompliance.
92. Freeman,2003 WL 21338619, at *1-2.
93. CNN Student News, Woman Sues Florida Over Driver's License Dispute (May 29,
2003), at http://www.cnn.com2003/fyi/news/05/29/license.veil/.
94. Id. See supra Part L.A (discussing Florida's RFRA). Freeman also claimed that
the State violated her rights under Article I of the Florida constitution as to religious
freedom, freedom of speech, due process, equal protection, and right to privacy. See
Freeman, 2003 WL 21338619, at *1. However, the court previously had issued orders
granting partial summary judgment for the State on these matters, so they were not
examined by the court. Id.; see also Dana Canedy, Lifting Veil for Photo ID Goes Too
Far, Driver Says, N.Y. TIMES, June 27, 2002, at A16 (quoting Freeman's ACLU attorney,
Howard Marks: "This is a fundamental tenet of her religion and to require her to sacrifice
having a driver's license or choose between that and her religious belief is a violation not
only of Florida's Religious Restoration Act but also of the Florida Constitution").
95. Freeman,2003 WL 21338619, at *1.
96. Id. ("After considering the trial testimony, other record evidence, briefs
submitted by the parties, and oral arguments, the Court finds that Plaintiff's prayer for
relief must be denied.").
97. Id. at *3-4. In order to qualify for an analysis of her claim under the Florida
RFRA, Freeman had to meet the dual thresholds of (1) having a sincere religious belief
which was (2) substantially burdened by the state. Id. at *2. The court found that she was
"motivated by a sincerely-held religious belief to remain veiled." Id. at *3.
98. Id.; see generally Wilson v. Moore, 270 F. Supp. 2d 1328 (N.D. Fla. 2003).
Currently, the circuits remain split on the proper definition of "substantial burden":
The Fourth, Ninth, and Eleventh Circuits define "substantial burden" as one that
either compels the religious adherent to engage in conduct that his religion
forbids (such as eating pork, for a Muslim or Jew) or forbids him to engage in
conduct that his religion requires (such as prayer). The Eighth and Tenth
Circuits use a broader definition-action that forces religious adherents "to
refrain from religiously motivated conduct," or that "significantly inhibit[s] or
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determined that Freeman failed to prove that she had been so burdened
and, therefore, the protections of Florida's RFRA did not apply to her. 9
Nevertheless, the court continued its analysis by applying the strict
scrutiny standard to Freeman's free exercise claim.' O" The court,
however, found that Freeman's claim failed because the State had met its
burden by showing that it had a "compelling interest in protecting the
public from criminal activities and security threats, and that having access
to photo image identification is essential to promote that interest."''
Thus, according to the court's ruling, the State could effectively force
Freeman to remove her veil in 2violation of her religious beliefs if she
wished to obtain a valid license.
A. ProvidingGreater Deference to the State than Normally Permitted
Under the Strict Scrutiny Standard
The State of Florida presented three compelling interests in order to
justify its law requiring a full-face photo image on driver's licenses. 03
These interests included: 1) promoting public safety and security; 2)
combating crime; and 3) protecting interstate commerce."' The court
-agreed with the State, finding that when "religious practices collide with
public safety, public safety must prevail."'' ° All three concerns were so
constrain[s] conduct or expression that manifests some central tenet of a
[person's] individual beliefs," imposes a substantial burden on the exercise of the
individual's religion. The Sixth Circuit seems to straddle this divide, asking
whether the burdened practice is "essential" or "fundamental."
Id. at 1348-49 n.24 (citations omitted).
99. Freeman, 2003 WL 21338619, at *34. The court determined that Freeman failed
to clearly identify just how the State's requirement burdened her exercise of religion. Id.
The court also concluded that because the State would have accommodated Freeman by
photographing her without her veil while only in the presence of a female employee, her
religious rights were not substantially burdened. Id. at *3.
100. Id. at *4. The Freeman court decided to apply the SherbertlYoder standard to the
free exercise claim. One plausible explanation why the court chose the strict scrutiny
standard is because the Florida RFRA applies this test and, had Freeman satisfied the
"substantial burden" prong, the court would have had to apply the compelling state
interest test to complete its analysis. See also supra Part I.B.
101. Freeman, 2003 WL 21338619, at *8 (concluding that "the requirement that all
potential drivers have their driver's license photos taken unveiled, uncloaked, and
unmasked does not unconstitutionally burden the free exercise of religion").
102. Id.; see also Ruz Gutierrez & Rippel, supra note 90 (citing other examples of the
Florida DHSMV burdening the religious practices of Muslims desiring to receive a Florida
identification).
103. Freeman,2003 WL 21338619, at *4.
104. Id.
105. Id.; see State v. Bd. of Pub. Instruction for Hillsborough County, 190 So. 815, 816
(Fla. 1939); Dep't of Legal Affairs v. Jackson, 576 So.2d 864, 865-66 (Fla. Dist. Ct. App.
1991) (expounding the notion that public safety outweighs religious claims). The State's
use of these cases, and the court's adoption of them, is confusing because the former case
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compelling as to outweigh Freeman's right to freely exercise her

religion. 1116
Florida argued that a facial image on a license provided an essential
element of preserving public safety and combating crime because it
allowed law enforcement officers to quickly and accurately identify
Further, by requiring photopersons during questioning. "7

identifications,

the State becomes better-equipped to maintain a

complete and efficient image database, which furthers the State's
compelling interest in public safety."' The court deferred to the State's
interest by finding that public safety was appropriately served only when
the State was provided with the proper means to determine identities in
certain situations. 9 Therefore, the court held that "[t]he State's need to
be able to immediately identify subjects of investigative traffic stops and
criminal and intelligence investigations outweighs anyone's need to pose
for a driver's license photo wearing any garb that cloaks all facial
features except the eyes."" 1
The State also put forth an interstate commerce argument, in which it
contended that requiring photo-licenses, the primary form of
no longer constitutes good law and the latter lacks relevance. Board of Public Instruction
is a 1939 case involving the State's mandatory regulation requiring all children attending
public schools to salute the flag. 190 So. 2d at 816. Modern case law indicates that
requiring anyone to salute the flag or even recite the "Pledge of Allegiance" would be
unconstitutional. Newdow v. U.S. Congress, 328 F.3d 466 (9th Cir. 2003). Furthermore,
Jackson involved an individual who was using the Free Exercise of Religion Clause in an
attempt to avoid punishment for a clearly illegal mail solicitation scheme he had created.
576 So. 2d at 865-66. In many criminal cases, free exercise of religion arguments will fail in
the face of criminal statutes intended to protect public health, safety, and welfare, but
illegal activity is not the issue in Freeman. See generally Freeman, 2003 WL 21338619.
106. Freeman,2003 WL 21338619, at *4-8.
107. Id. at *4.
108. Id. The State called a law enforcement expert who testified that in this "changing
world," law enforcement agencies need to take advantage of new developments in
technology in order to protect the public. Id. The expert explained the new Driver And
Vehicle Identification Database (DAVID) system, used in Florida, which enables police
officers to receive transmissions of an individual's driver's license photo image. Id.
Florida plans on fully integrating the system to aid its law enforcement throughout the
state. Id.
109. Id. at *7. Those situations primarily involve traffic stops, because undue delay of
a suspect's identification can put officers at risk. Id. at *4.
Florida allows, however, several exemptions to their photo110. Id. at *8.
identification law. Id. at *6. For example, the state allows photo-less identifications for
those who receive temporary permits due to a DUI arrest, those pending medical
evaluations concerning their ability to drive, and those who will be temporarily out of the
state. Id. Florida successfully argued to the court that photo-identifications improve
public safety; yet, the state will exempt a person arrested for drunken driving from the
photo requirement, but not a Muslim woman wishing to practice her religion. See id. For
more on this discrepancy, see infra Part III.A.
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identification in Florida, helped to protect interstate commerce from
widespread identity theft and fraud."' Again, the court yielded to the
State's interest, determining that "[Freeman] has the right in America to
wear her niqab ... in public and even.while driving, but that is not the
same thing as presenting a masked photo for ID purposes.""' In other
words, the court believed the State had a compelling interest in securing
the validity of commercial transactions, and that the best way to satisfy
that interest was through requiring its residents to show proper photoidentification. "
Analyses under the compelling state interest standard typically do not
provide such deference to the state in free exercise challenges." 4 Under a
proper analysis, the individual normally receives the utmost deference,
and the government's burden is difficult to satisfy. " -' By yielding to all of
the government's proposed interests, the Freeman court disregarded the
test's appropriate application."16 In doing so, the court effectively
lessened the high standards the state must meet in order to satisfy its
burden."17 As a result, the decision represents one of the few exceptions
in which the governmental interest was found to have outweighed an
individual's right to freely exercise his or her religion."8
B. Ignoring Precedent: The Freeman Court Finds the Photo-Requirement
to be Constitutional
Courts dealing with state statutes requiring full-face photographs on
driver's licenses have held that the state's interests do not outweigh one's
right to freely exercise his or her religion." 9 Both the Eighth and Tenth
Circuits determined that interests concerning public safety and welfare,
interstate commerce, and administrative burdens were not so compelling
111. Freeman, 2003 WL 21338619, at *6. Florida offered a videotaped deposition from
a bank executive, stating that "photo IDs are essential to combat the problems of credit
card fraud, check fraud, and identity theft .... " Id. at *4 n.4. The State argued that it was
the intent of the Florida legislature to have driver's licenses with photo-images to act as

the primary form of identification in the state. Id. at *4.
112.

Freeman, 2003 WL 21338619, at *6.

113. Id.
114. See supra Part I.B.
115. See supra Part I.B.
116. See Religious Freedom Restoration Act of 1998, § 761.02, Fla. Sess. Law Serv. Ch.
98-412 (West) (1998) (intending that the State satisfy a more difficult burden in order to
infringe on an individual's free exercise rights).
117. See generally Freeman, 2003 WL 21338619, at *4-8.
118. See S. REP. No. 103-111, at 5 (1993) (emphasizing that the Sherbert standard has
been the primary test, with only minor exceptions, for nearly thirty years).
119. See supra Part I.C (explaining that the courts give greater deference to individual
First Amendment rights when challenged by laws not justified by a compelling state
interest).

2004]

Freeman v. State of Florida

as to force an individual to violate his or her religious beliefs. 2 " The
Freeman decision disregarded precedent,' finding instead that changes
in public safety and security since September 11th justified the State's
photo-identification requirement and the subsequent burden it pliced on
Freeman's religious rights. 122
In making its decision, however, the court failed to satisfactorily
distinguish why requiring Freeman to have a full-face identification
differed from those prior decisions in which the photo requirement was
held unconstitutional. 23 The prior courts considered the states' interests
in preserving and protecting the public's welfare, but they found that
allowing an exemption to the photo requirement would not threaten
public safety or frustrate the states' protective capabilities. 124 The
Freeman court disagreed. 25 The court determined that the State had a
duty to "protect its citizens with the best available technology,' ' 26 and
that picture-identifications remained the best means of making accurate

and efficient identifications,' 7 thus enabling
officers to satisfy the State's
2
compelling interest in public safety.
The decision stands in direct contrast to the holdings of the Eighth and
Tenth Circuits. 29 The federal appellate courts held that refusing to issue
a license to an individual unless they submit to a photograph, in violation
of the tenets of their religion, created a burden on their free exercise
rights.3 The decision in Freeman violates this high standard, meaning
120. See supra Part I.C.
121. Freeman, 2003 WL 21338619, at *5-7. The ACLU argued that the court should
consider Quaring, Charnes, and Pentecostal House of Prayer in making its decision. Id.;
ACLU of Florida, ACLU says Orlando Court Decision in Veil Case Permits Government
to Needlessly Restrict Freedom Without Enhanced Security (June, 6, 2003), at
http://www.aclufl.org/body-freemanruling060603.html. The court rejected the argument
because those cases were decided at a time when identification technology was "archaic"
and that Freeman's reliance on them was "patently unreasonable." Freeman, 2003 WL
21338619, at *7.
122. Freeman,2003 WL 21338619, at *7.
123. See discussion supra Part I.C (explaining how courts have applied the compelling
state interest test to find the photo requirement unconstitutional even when the State
argued public safety, interstate commerce, and administrative burdens).
124. See supra Part I.C.
125. Freeman,2003 WL 21338619, at *6-7.
126. Id. at *7.
127. Id. (noting that technological developments in photo identification over the past
twenty-five years, such as digital imaging, have greatly improved Florida's identification
system).
128. Id.
129. See supra Part I.C.
130. See Quaring v. Peterson, 728 F.2d 1121 (8th Cir. 1984), affd in Jensen v. Quaring,
472 U.S. 478 (1985); Dennis v. Charnes, 805 F.2d 339 (10th Cir. 1984); Bureau of Motor
Vehicles v. Pentecostal House of Prayer, 380 N.E.2d 1225 (Ind. 1978) (considering
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that in a post-September 11th setting, states could virtually eliminate
religious exemptions to the photo-identification requirement.'3 '
III.

JUDICIAL PREJUDICE IN THE AFTERMATH OF SEPTEMBER 11TH:
INFLUENCE AND EFFECTS ON FUNDAMENTAL RIGHTS

A. The Court's Misapplicationof the Compelling State Interest Standard
was Influenced by Post-September lth Concerns
The Freeman court found that Florida's compelling interest in
promoting public safety and combating crime outweighed Freeman's
religious rights.
In doing so, the court misapplied the strict scrutiny
standard by yielding to the State's interests and ignoring precedent that
urged the court to hold differently.' 33 The influence of post-September
11th attitudes on the court, rather than an unbiased analysis of the law,
offers one
plausible explanation for the inequitable outcome in
34
Freeman.

Fears of future terrorist attacks in the wake of September 11th have
led to an uneasy skepticism toward Muslims.'

3

1

Since that day, the

United States has attempted to purge the country of possible terrorists in
order to secure public safety.136 Typically, Muslim men have been
targeted by the government and spotlighted by the media. 37 As a result,
negative views and a general lack of trust have developed toward
Muslims.'

38

Freeman shows that those same fears and concerns, which led

whether state statutes requiring photo identifications for driver's licenses were
constitutional when they burdened an individual's free exercise of religion).
131. See Freeman,2003 WL 21338619, at *8.
132. Id.
133. Id. at *4-8. See generally Quaring,728 F.2d at 1127; Pentecostal House of Prayer,
380 N.E.2d at 1229. The Freeman court did not give these cases appropriate consideration,
even though two of the cases were U.S. court of appeals decisions that remain good law
today. Freeman, 2003 WL 21338619, at *4-8.
134. See generally CNN.com/Law Center, Judge: Woman Can't Cover Face on Driver's
License (June 10, 2003), at http://www.cnn.com/2003/LAW/06/06/florida.license.veil/
index.html (expressing the ACLU's concern over governmental tendency to restrict
liberties since September 11th, 2001).
135. See, e.g., Ramirez, supra note 2, at 1195 (recognizing that since September l1th,
public opinion reflects approval for the singling out of Arab-Americans and those with
Arab appearances in order to achieve greater security).
136. See Our Hidden Population, supra note 8, at 13 (reporting that since September
lth, 2001, the United States has spent millions of dollars to deport nearly 400,000 aliens
with expired visas, primarily people from thirty-three Middle Eastern, African, and Asian
countries).
137. See Baynes, supra note 1, at 61-62 (suggesting that since September 11th, 2001,
media portrayal of those of Middle Eastern descent has been negative and that "this
segment of the population has been 'darkened' in the American public's mind").
138. See Shirazi, supra note 4.
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to the hasty enactment of legislation, have now seeped into the judicial

system.' 39
The court's application of the compelling state interest standard, set
out in Sherbert and codified in Florida's RFRA, does not reflect what the
Florida legislature intended.' 14' Rather, the court gave great deference to
the state, justifying the governmental infringement on Freeman's
religious freedom through citing "new threats to public safety, including
both foreign and domestic terrorism, and increased potential for
'widespread abuse.'" ' ' 4' Given that the United States faces new threats,
the court's concern of "widespread abuse" suggests post-September 11th
prejudice. 42 Here, one Muslim woman simply desired to have a driver's
license photo taken while wearing her veil, and yet the court depicts a
future of state motor vehicle departments inundated with terrorists
draped in veils "pretending to ascribe to 4' religious
beliefs in order to carry
3
out activities that would threaten lives. '
The court contended that Freeman was not singled out because she
was Muslim and that the court would have ruled against her had she been
Christian, Jewish, Buddhist, or Atheist. 44 However, the prior case law
considering similar photo requirement statutes resulted in favorable
139. See infra Parts III.A-B. (describing how the Freeman court allowed religious
prejudice to influence its decision).
See also USA PATRIOT Act, supra note 5
(describing the USA PATRIOT Act, its intended scope, and its purported goals);
Alexander, supra note 3, at 118 (reporting that "Operation TIPS"-short for "Terrorism
Information Prevention System"--is the government's new intelligence gathering device,
which enlists the assistance of postal and utility workers to spy on fellow Americans).
140. See Religious Freedom Restoration Act of 1998, 1998 Fla. Sess. Law Serv. Ch. 98412 (West) (intending to reestablish the compelling state interest test of Sherbert and
Yoder as the proper standard for "striking sensible balances between religious liberty and
competing prior governmental interests"). See also Warner v. City of Boca Raton, 64 F.
Supp. 2d 1272, 1281-82 (S.D. Fla. 1999) (providing a historical perspective of Florida's
RFRA to describe the legislature's reasons for enacting the statute). The court noted:
Florida['s] RFRA was enacted in response to the Supreme Court's decision in
City of Boerne declaring the Federal RFRA unconstitutional and was modeled
closely after the federal statute. While the interpretation of the Federal RFRA
in the federal courts was far from uniform, the statute was generally construed to
protect only practices which were compulsory or central to an individual's
religious tradition. The Florida RFRA's express admonition that a practice need
not be "compulsory or central to a larger system of religious beliefs" in order to
fall within the statute's ambit, expresses a clear intent by the Floridalegislature to
expand the scope of protection afforded to religious practices beyond that
provided by the Federal RFRA.
Id. at 1281 (citations omitted) (emphasis added).
141. Freeman v. State, No. 2002-CA-2828, 2003 WL 21338619, at *7 (Fla. Cir. Ct. June
6, 2003).
142. Id.; see infra Part III.A.
143. Freeman, 2003 WL 21338619, at *7.
144. Id.
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judgments for Christian plaintiffs. 145 Those whose religions prohibited
photographs received exemptions from the court and were issued
licenses without any image whatsoever. 46 Freeman's beliefs merely
required her to cover her face with a veil, and yet the court refused to
follow precedent in order to allow an exception.' 47 Neither situationlicense with no photo or license with a veiled photo-would seem to
assist law enforcement in identification purposes. 4 So the question
follows: why did three separate holdings allow Christian plaintiffs an
exemption from the law, while the Freeman court refused to allow a
similar, yet less extreme, exception for a Muslim woman? 49 .
The answer is difficult to ascertain, but it appears that the court based
its decision on post-September 11th biases, targeting Freeman because
the tenets of Islam required her to cover her face. ° A particular premise
of the Free Exercise Clause holds that the State may not penalize or
discriminate against an individual because it does not share the same
religious views.15' As such, the right should apply equally to all religions,
regardless of the manner of practice.'52 Here, however, the court has
failed to give the Islamic practice of veiling; or its importance to
Freeman, 53 the same level of consideration as prior caselaw did for
Christian beliefs. 5 4 Instead, the court equated Freeman's wearing of the
niqab to that of wearing a "ski-mask" or "costume mask," and later

145. See supra Part I.C (discussing how courts have applied the compelling state
interest test to find the photo requirement unconstitutional as applied to both Christian
and Amish plaintiffs, even when the state argued public safety, interstate commerce, and
administrative burdens).
146. See supra Part l.C.
147. See generally Freeman, 2003 WL 21338619.
148. See id. at *4 (discussing the importance of identifiable photo licenses).
149. See infra Part III.A.
150.' See generally Freeman, 2003 WL 21338619, at *1. The fact that Florida required
Freeman to retake her license picture only after September 11th suggests that the state was
specifically targeting Muslims. See id. The court's holding acts as an affirmation of such
ethnic and religious profiling.
151. Fowler v. Rhode Island, 345 U.S. 67, 70 (1953) (holding that it is "no business of
courts to say that what is a religious practice or activity for one group is not religion under
the protection of the First Amendment").
152. Id. at 67.
153. Freeman, 2003 WL 21338619, at *7-8. See also supra notes 15 & 87 (describing
the importance of wearing the veil to Muslim women and Freeman's statement explaining
why she chose not to comply with Florida's photo requirement).
154. Freeman, 2003 WL 21338619, at *2.4 (finding that Freeman held a sincere
religious belief, but that requiring her to be photographed without her veil did not
substantially burden her free exercise of religion). See also supra note 98 (discussing
different circuits' views on defining what constitutes a "substantial burden" of one's
religious practices).
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referring to it as "wearing any garb."'55 Accordingly, the court's failure
to recognize the tradition as a valid exercise of one's religion suggests
post-September 11th prejudice toward Muslims and a clear disregard for
the equitable
application of the First Amendment and the strict scrutiny
1
standard. 16
B. Using the Pretext of National Security in Post-September 11th Courts
will Ease the State's Burden to Infringe on Protected Rights
Since Sherbert and Yoder, the courts vigorously have applied the strict
scrutiny standard so that "only those interests of the highest order and
those not otherwise served can overbalance legitimate claims to the free
exercise of religion.""7 Matters dealing with military service 158 and
taxes 159 comprise the limited areas of law in which the courts have held
that the State has had a compelling interest sufficient to meet its burden
under the strict scrutiny standard.' 60 In Freeman, however, the court
155. Freeman, 2003 WL 21338619, at *7-8.
156. See supra Part III.A.
157. Wisconsin v. Yoder, 406 U.S. 205,215 (1972).
158. See Gillette v. United States, 401 U.S. 437 (1971). In Gillette, the Supreme Court
considered the claims of two individuals who believed Congress violated their First
Amendment rights through conscription laws that required them to participate in a war
they religiously opposed. Id. Analyzing the claims under the compelling interest
standard, the Court held that "incidental burdens felt by persons in petitioners' position
are strictly justified by substantial governmental interests," such as the government's
interest in procuring the manpower necessary for military purposes. Id. at 462; see also
Johnson v. Robinson, 415 U.S. 361 (1974). The petitioner in Johnson was a "conscientious
objector" to the Vietnam War and served on civilian duty as an alternative service
assignment. Johnson, 415 U.S. at 363-64. He brought this claim to sue for certain
veterans' benefits which he was denied because he did not qualify as a veteran who had
served on active duty. Id. at 362-63. The Court deferred to governmental concerns of
military matters, holding that Congress' compelling interest in raising and supporting
armies outweighed petitioner's contention that the legislation burdened his free exercise
of religion. Id. at 384-86.
159. See United States v. Lee, 455 U.S. 252, 254 (1982). A member of the Old Amish
Order refused to withhold Social Security taxes from his employees or file his own taxes
because he believed the enforcement of such taxes violated his free exercise rights. Id.
The Court held that even though requiring the Amish to participate in the Social Security
system interfered with their religious rights, the government's interest in preserving a
workable national tax system outweighed those rights. Id. at 260. The Court recognized
that even under a strict scrutiny standard, not every person can be "shielded from all the
burdens incident to exercising every aspect of the right to practice religious beliefs." Id. at
261; Hoff, supra note 54, at 382. See also Jimmy Swaggart Ministries v. Bd. of
Equalization of Cal., 493 U.S. 378, 392 (1990) (holding that the imposition of a sales and
use tax on the sale of religious materials by a religious group does not violate the Free
Exercise Clause).
160. See supra notes 158-59 (discussing areas in which the courts have found that
compelling state interests outweigh individual rights to free exercise of religion); see also
Julia E. Pusateri, Note, Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah and the
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allowed Florida to satisfy this difficult burden by simply citing public
safety concerns resulting from September 11th.' 6 ' The State certainly has
an interest in protecting its citizens and its law enforcement officials, but
arbitrarily reduce the State's burden so that it may
the court cannot 62
reach those goals.
The Freeman court argued that threats of domestic terrorism justified
Florida's photo-identification requirement.' 63 This contention lacks merit
because an appropriate analysis of the facts would have determined that
Freeman posed no such threat.' 6' Additionally, granting an exemption
based on her religious beliefs would have caused only minor
Yet, the court performed no such
burdens to the State.
administrative
analysis.' 66 Rather, it applied the facts in a post-September 11th vacuum,

Burdening of Free Exercise: The Solidification of the Employment Division v. Smith
Doctrine and the CongressionalResponse, 38 ST. Louis U. L.J. 1041, 1074 (1994) (stating
that laws involving national defense, collection of revenue, and racial equality in education
have withstood the strict scrutiny standard); Bob Jones Univ. v. United States, 461 U.S.
574, 604 (1983). The Supreme Court held that the state's interest in eliminating racial
discrimination in education was compelling enough to allow the IRS to deny tax-exempt
status to a non-profit school with a racially discriminatory admission policy. Id. The
Court has also determined that the Free Exercise Clause is not violated when important
governmental affairs are at stake. Id. at 603-04; Bowen v. Roy, 476 U.S. 693, 698, 700
(1986) (upholding the requirement that all persons be issued a Social Security number
against a free exercise claim because although "[t]he Free Exercise Clause affords an
individual protection from certain forms of governmental compulsion; it does not afford
an individual a right to dictate the conduct of the Government's internal procedures");
Lyng v. Northwestern Indian Cemetery Protective Ass'n, 485 U.S. 439, 441-42 (1988)
(holding that the federal government's building of a road and allowing timber harvesting
was not prohibited by the Free Exercise Clause, even though the land was vital to certain
American Indian tribes' religious practices, and stating that the "government simply could
not operate if it were required to satisfy every citizen's religious needs and desires").
161. Freeman v. State, No. 2002-CA-2828, 2003 WL 21338619, at *7 (Fla. Cir. Ct. June
6, 2003).
162. See generally Fowler v. Rhode Island, 345 U.S. 67, 70 (1953); Sherbert v. Verner,
374 U.S. 398, 406-07 (1963); Wisconsin v. Yoder, 406 U.S. 205, 213-15 (1972) (holding that
even significant state interests will not always satisfy the burden of the strict scrutiny
standard).
163. Freeman, 2003 WL 21338619, at *7. The DHSMV, however, allows several
exemptions to its no-photo requirement, such as for suspended licenses from driving
infractions and military exemptions. Id. at *6-7. Thus, the court's argument that allowing
an exemption for Freeman would create a domestic threat is untenable.
164. Id. at *7. The court recognized that Freeman did not pose a threat to national
security, but nonetheless would not order her exempt from the photo requirement. Id.
165. See Quaring v. Peterson, 728 F.2d 1121, 1127 (8th Cir. 1984), affd in Jensen v.
Quaring, 472 U.S. 478 (1985). See also supra Part I.C (determining that without evidence
showing that an increase in exemption applications would hinder the system, the
"administrative burden" argument is not a compelling one).
166. See Freeman, 2003 WL 21338619, at *4-8.
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allowing current fears to weaken the strict scrutiny standard,' 67 thereby
permitting the State to satisfy its burden under the guise of national
security.

6*

Furthermore, the court failed to address the fact that Florida issued
Freeman a valid driver's license while wearing her veil in February of
2001, only to have it revoked after September 11th.' 69 In fact, Florida
also denied at least two other Muslim women driver's licenses after
September 11th because they refused to remove their religious
coverings. '7 These examples suggest a prejudicial targeting of Muslims
by the Florida DHSMV, and yet the court ignores the issue.' 7' The
court's failure to question the State's open act of discrimination suggests
that the court intended to provide the State more deference in order to
ease its burden under the strict scrutiny standard.' 72 A finding against
Freeman acts as an affirmation of the State's actions, potentially leading
to further targeting of Muslims and more encroachment on religious
liberties. 173

If Freeman's analysis of Florida's burden under the compelling state
interest standard gives any indication of what may come in postSeptember 11th courts, long-standing constitutional tests certainly will be

167. See supra Part III.A (discussing concerns over the possibility that terrorists could
use veils to escape detection if photo requirements are not strictly enforced).
168. Freeman, 2003 WL 21338619, at *7 (finding that threats of domestic terrorism
justify upholding the State's photo requirement against Freeman).
169. Id. at *1. The court mentioned this during its presentation of the facts, but did
not address this concern during its analysis. Id. *1-8.
170. Ruz Gutierrez & Rippel, supra note 90. In December 2001, Florida denied
Yasmin Khan, a Muslim, her diver's license because she failed to completely remove her
religious headdress, as requested by DHSMV officials. Id. Similarly, in January 2002,
Florida denied Najat Tamim-Muhammad a license for refusing to remove her hijab, or
partial head covering. Id.
171. Id.; see also Press Release, American Civil Liberties Union, ACLU Asks Florida
Court to Reinstate Suspended Driver's License of Muslim Woman Forced to Remove Her
Face Veil (May 27, 2003), at http://www.aclu.org/ReligiousLiberty/ReligiousLiberty.cfm?
ID=12723&c=29 (suggesting that Freeman's license revocation is a result of the
government's crackdown on the rights of Muslims after September 11th).
172. See Freeman, 2003 WL 21338619, at *7 (noting that even though Freeman herself
may not pose a threat, the State's interest in being able to efficiently identify people
ensures protection against new domestic dangers); Press Release, American Civil Liberties
Union, ACLU Asks Florida Court to Reinstate Suspended Driver's License of Muslim
Woman
Forced to
Remove
Her Face
Veil
(May
27,
2003),
at
http://www.aclu.org/ReligiousLiberty/ReligiousLiberty.cfm?ID=12723&c=29.
173. See ACLU of Florida, ACLU Says Court Decision in Veil Case Permits
Government to Needlessly Restrict Religious Freedom Without Enhancing Security,
http://www.aclufl.org/body-freemanruling060603.html (June 6, 2003) (suggesting that the
Freeman court has effectively ruled that matters of national security outweigh precedent
that would have protected Freeman's religious practices).
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compromised. 7 4 Such judicially-created tests ensure that individual
rights receive the greatest protection from governmental interference,
but easing the State's burden under the pretext of national security could
possibly result in the application of an "undue infringement" standard.'75
This standard would permit the State to regulate religious practices "for
the protection of society" so long as the freedom of religion is not unduly
infringed.76 Permitting such a standard where strict scrutiny has long
been the appropriate test will prove detrimental, not only to the free
exercise of religion,
but to all constitutional rights protected by this
77
higher standard.
One of the judiciary's primary roles in the system of checks and
balances is to limit the government's intrusion on constitutional rights
and civil liberties. 78 Without that check and its limiting capability, the
state's power would go virtually unrestrained, thus leaving fundamental

174. See generally Employment Div. v. Smith, 494 U.S. 872, 890 (1990); Church of the
Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 531-32 (1993). Both cases
reflect a previous deterioration of free exercise guarantees, meaning that the right has
already been weakened by the courts and further deference to the government will be
detrimental. Smith, 494 U.S. at 890; Church of the Lukumi Babalu Aye, 508 U.S. at 53132; see also ACLU of Florida, ACLU Says Court Decision in Veil Case Permits
Government to Needlessly Restrict Religious Freedom Without Enhancing Security,
http://www.aclufl.org/body-freemanruling060603.html (June 6, 2003) (contending that
when courts set aside long-standing judicial precedent, constitutional freedoms will be
sacrificed in the interest of improving security).
175. See Cantwell v. Connecticut, 310 U.S. 296, 303-04 (1940); see also S. REP. No. 103111, at 4 (1993) (recognizing that the "right to observe one's faith, free from Government
interference, is among the most treasured birthrights of every American").
176.

Cantwell,

310

U.S.

at

303-04;

see

also

NORMAN

REDLICH

ET AL.,

UNDERSTANDING CONSTITUTIONAL LAW 547 (2d ed. 1999). See Bowen v. Roy, 476 U.S.
693, 707-08 (1986). Easing the State's burden could also result in the application of a
rational basis standard. Id. Instead of needing a compelling interest to justify a burden,
the State's interest and its statute would merely need to have a rational relationship in
order to be constitutional. Id.
177. See Pusateri, supra note 160, at 1074 (suggesting that without constitutional
safeguards, the government would be able to create laws that burden fundamental rights
so long as they are neutral and generally applicable); see also ACLU of Florida, ACLU
Says Court Decision in Veil Case Permits Government to Needlessly Restrict Religious
Freedom
Without
Enhancing
Security,
http://www.aclufl.org/bodyjfreemanruling060603.html (June 6, 2003) ("The fact that the
court can set aside long established precedent does not bode well for any cherished
freedom that'stands in the way of the perceived enhancement of security.").
178. See generally Marbury v. Madison, 5 U.S. (1 Cranch) 137, 176-78 (1803) (holding
that courts have the power to review legislation to determine if it coinplies with the
Constitution); REDLICH, supra note 176, at 4-8 (describing the process of judicial review

and the role of the judiciary within the legislative and executive branches).
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guarantees unprotected." 9 Failing to hold the state to the proper
constitutional standards, simply because it cites concerns of national
security, 8will result in an ineffective judiciary and a vulnerable
citizenry.1 1
C. Freeman's Negative Influence on Other States' RFRAs
As previously discussed, several other states have enacted their 'own'
versions of the federal RFRA.'9 ' These acts intend to protect religious
exercise by reestablishing the compelling state interest standard that the
Supreme Court eliminated.'9 2 Many of the RFRAs, however, are
relatively new and substantial judicial interpretation of the statutes has
yet to occur.9 3 As a result, state courts will often look to other states'
applications of the law in order to help guide their analyses.'m If states
turn to Florida for guidance, they may decide to ease the governmental
burden, as the court did in Freeman."5 Such an influence, if embraced,
could present unfavorable results for free exercise claims, creating
a
89
trend among the states that would quash the spirit of state RFRAs.'
IV. CONCLUSION
The free exercise of religion is an area of constitutional law where
courts generally tend to afford the highest protections to the aggrieved
individual.17 The Freeman decision, however, gave little regard to the
importance of this right. M Instead, it provided the State with an unusual
amount of deference in its application of the strict scrutiny standard. ' 9
179. See REDLICH, supra note 176, at 6-7 (suggesting that without the court's power to
limit government, the only check on governmental power would be the democratic
process).
180. See ACLU of Florida, ACLU Says Court Decision in Veil Case Permits
Government to Needlessly Restrict Religious Freedom Without Enhancing Security,
http://www.aclufl.org/body-freemanruling06O603.html (June 6, 2003).
181. See supra note 64.
182. Mary Jean Dolan, The ConstitutionalFlaws in the New Illinois Religious Freedom
RestorationAct: Why RFRAs Don't Work, 31 LOY. U. CHI. L. 153, 153-54 (2000).
183. See supra note 64 (showing that the majority of the state RFRA statutes were
enacted in the late 1990s).
184. See Rex Armstrong, State Court Federalism, 30 VAL. U. L. REV. 493, 498 (1996)
(discussing that states will often use other states' judicial decisions as persuasive
authority).
185. See supra Part II.A.
186. See Pusateri, supra note 160, at 1074.
187. Sherbert v. Verner, 374 U.S. 398, 402 (1963); Wisconsin v. Yoder, 406 U.S. 205,
214-15 (1972).
188. See generally Freeman v. State, No. 2002-CA-2828, 2003 WL 21338619, at *7-8
(Fla. Cir. Ct. June 6, 2003).
189. See supra Part II.A.
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The court also ignored precedent determining that state photo
requirements burdening an individual's free exercise of religion were
unconstitutional.'90 In post-September 11th America, it is not surprising,
and perhaps it is even understandable, that the tragic events of that day
would influence the court.' 9' However, even though the safety of all
Americans remains of utmost importance, the preservation of their
192
When faced with concerns
constitutional rights remains equally vital.
of public safety and security, the judicial system cannot permit postSeptember 11th attitudes to influence its applications of the law-doing
so would only endorse further governmental infringements on
constitutional rights. 93

190. See supra Part ll.B.
191. See supra Part III.A (discussing how the court was influenced by post-September
11th prejudices).
192. George Lardner, Jr., On Left and Right, Concern Over Anti-Terrorism Moves;
Administration Actions Threaten Civil Liberties, Critics Say, WASH. POST, Nov. 16, 2001, at
A40 (suggesting that new anti-terrorism measures threaten civil liberties).
193. See supra Part III.B.

